PROJECT COOPERATION AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
THE NORTHWEST TENNESSEE REGIONAL PORT AUTHORITY
FOR CONSTRUCTION
OF THE
NORTHWEST TENNESSEE REGIONAL HARBOR

THIS AGREEMENT entered into this 29 = day of S8ljnsug, 2eas”, by and between
the Department of the Army (hereinafter the “Government”) represented by the Acting U.S.
Army Engineer for the Memphis District and Northwest Tennessee Regional Port Authority
(hereinafter the “Non-Federal Sponsor”), represented by its Chairman.

WITNESSETH, THAT:

WHEREAS, Northwest Tennessee Regional Harbor (hereinafter the “Project”, as defined
in Article LA. of this Agreement) at the vicinity of Tiptonville, Tennessee at Mississippi River
Mile 900 was approved for construction by the Mississippi Valley Division on September 28,
2005 pursuant to the authority contained in Section 107 of Public Law 86-645, as amended (33
U.S.C. 577);

WHEREAS, the Government and the Non-Federal Sponsor desire to enter into a Project
Cooperation Agreement (hereinafter the “Agreement”) for construction of the Project;

WHEREAS, Section 101 of the Water Resources Development Act of 1986, Public Law
99-662, as amended (33 U.S.C. 2211), specifies the cost-sharing requirements applicable to the
Project;

WHEREAS, Section 217(a) of the Water Resources Development Act of 1996, Public
Law 104-303 (33 U.S.C. 2326a(a)), provides that the Government may provide additional
capacity at a dredged or excavated material disposal facility constructed by the Government
beyond the capacity that would be required for water resources project purposes, if a non-Federal
sponsor agrees to pay all costs associated with the construction of the additional capacity;

WHEREAS, Section 221 of the Flood Control Act of 1970, Public Law 91-611, as
amended (42 U.S.C. 1962d-5b), and Section 101 of the Water Resources Development Act of
1986, Public Law 99-662, as amended (33 U.S.C. 2211), provide, inter alia, that the Secretary of
the Army shall not commence construction of any water resources project, or separable element
thereof, until each non-Federal interest has entered into a written agreement to furnish its
required cooperation for the project or separable element;

WHEREAS, Section 107 of Public Law 86-645, as amended, (33 U.S.C. 577) provides
that no more than $4,000,000 shall be allotted for the Government’s participation in planning,
design, and construction of a small river and harbor improvement project at a single locality, not



to exceed $35,000,000 in any one fiscal year for the Government’s participation in planning,
design and construction of all such projects;

WHEREAS, as a further limitation, the Government’s total financial obligations for
planning, design, construction, and operation and maintenance of the Project, are limited
administratively to $4,500,000 or 2.25 times the Government’s total financial obligations for
planning, design, and construction of the Project, whichever is greater,

WHEREAS, the Government and the Non-Federal Sponsor have the full authority and
capability to perform as hereinafter set forth and intend to cooperate in cost-sharing and
financing of the Project in accordance with the terms of this Agreement; and

WHEREAS, the Government and the Non-Federal Sponsor, in connection with this
Agreement, desire to foster a partnering strategy and a working relationship between the
Government and the Non-Federal Sponsor through a mutually developed formal strategy of
commitment and communication embodied herein, which creates an environment where trust
and teamwork prevent disputes, foster a cooperative bond between the Government and the Non-
Federal Sponsor, and facilitate the successful implementation of the Project.

NOW, THEREFORE, the Government and the Non-Federal Sponsor agree as follows:

ARTICLE I - DEFINITIONS

A. The term “Project” shall mean the general navigation features; all removals
accomplished in accordance with Article II of this Agreement; and all lands, easements, rights-
of-way, and relocations that the Government, in accordance with Article 11T of this Agreement,
determines to be necessary for construction or operation and maintenance of the general
navigation features, but shall not include aids to navigation or the local service facilities.

B. The term “general navigation features” shall mean the initial general navigation
features and the subsequent dredged or excavated material disposal facilities. The general
navigation features shall consist of a harbor approximately 9,000 feet long with a 130-foot
bottom width and a 9-foot channel depth with an additional 2 feet over-dredge, a 300-foot
diameter turning basin located at the upper end of the harbor channel, riprap and filter/bedding
material for harbor bank protection, and initial and subsequent dredged or excavated material
disposal facilities located landside of the Mississippi River levee in the vicinity of Cates Landing
at Mississippi River Mile 900, as generally described in the Detailed Project Report, Northwest
Tennessee Regional Harbor, dated August 2004 and approved by the Commander, Mississippi
Valley Division on February 24, 2005. The term does not include any lands, easements, rights-
of-way, relocations; removals; betterments; any capacity provided pursuant to IL.N.3. of this
Agreement; aids to navigation; or local service facilities.

C. The term “initial general navigation features” shall mean the approximately 9,000
feet of harbor which has a 130-foot bottom width and a 9-foot depth channel with an additional 2
feet over-dredged. Also included is a 300-foot diameter turning basin, riprap and filter/bedding



material for harbor bank protection and the dredged o éxcavated material disposal facilities
othier-than the subseqiient dredged or excavated material disposal facilities.

D. The term “subsequent dredged.or excavated material disposal facilities” shall mean
any dredged or excavated material disposal facilities that will contain material from the
operation anc maintenance, but not the construction, of the:initial general navigation features.

E. The term “nitial period of construction™ shall mean the time from the date that the
Government either issues the solicitation for the first construction contract for the initial general
navigation fedtures or commencesiconstruction of the initial general. navigation features using

the Government’s own forces, whichéver is earlier, fo the date that constructiori of the initial
general navigation features is complete, as deternined by the Government, or the date that this
Agreemerit is terminated in accordance with Article XIV or Article XV.D, of this Agreement,
whichever is earlier.

F. The term “subsequent period of constricction” shall mean the time during which the
engineering and design or construction is performed on a subsequent dredged or ¢ excavated
niatérial disposal facility. The cominencement of each subsequent period of construction shall
be the date that tlie Governmment issues the solicitation for the first contréct for any. work 6n such
facility, or the date that the Government makes the first financial obligation for the
Government’s own forces to perform any work on such facility, whichever is earlier. The end of
each subsequent period of construction shall be the date that constniction of sich facility is
complete, as deterniined by the Government, or the date that this Agreement is terminated in
accordarice with Article XIV or Article XV.D. of this Agreement, whichever is earlier.

G. The term “total costs of construction of the general navigation features” shall mean
ali costs incurred by the Non-Federal Sponsor or the Government in accordanee with the terms-
of this- Agreement directly related to construction of the general navigation features. Subject to
the provisions of this Agreement, the term shall include; but is not nécessarily limited to;. the
Government’s Preconstruction Engineering and Design costs; the Government’s-engineering and
design costs during construction; the Non-Federal Sponsor’s and the Government’s costs of
investigations to identify the ex1stencc and extent of hazardous substances in accordance with-
Article XV . A, of this Agreement, the Government’s costs of historic preservation activitigs in
accordance with Articles XVIILA.1. and XVILC.1. of this ‘Agreement; the Government’s actual
construction costs (including the costs of alteration, lowering, raising, orreéplacement and
attendant demolition of any bridge over navigable walers of the United States), the
Government’s supervision and administration costs; the Non-F ederal Sponsor’s and the
Government’s costs of participation i the Project Coordination Team in accordance. with Article
V of this Agreement; the Government’s costs of contract dispute settlements or-awards; in
accordance with Article' ILM.3. of this Agreement, iricidental costs incurred by the Non-Federal
Sponsor in accomplishing removals; direct and incidental costs of removals accomplished by the
Government in accordance with Article I1.L. of this Agreement; and the Non-Federal Sponsor’s
and the Governmerit's costs of audit in accordance with Articles X:B..and X.C. of this
Agreement, The term does not include the valiie of any lands, easements, rights-of-way, or
relocations, any costs incuirred by the Non-Federal Sponsor in accomplishing removals other
than incidental costs; any finaricial obligations for operation and maintenance of the general



navigation features; any costs. allocated by the Govertiment to a preexisting Federal or non-
Federal navigation project in accordance with Article I1.C. of this Agreement; any costs of
additional work undet Articles ILN.2. and TLN.3. of this Agreement; any costs of dispute
resolution under Article VII of this Agrecment; any costs of aids to navigation; any costs of
construction or operation and maintenance of the local service facilities; orthe Non-Federal
Sponsor’s casts of negotiating this Agreement.

H. The term “total costs of initial construction” shall mean that portion-of fotal costs of
construction of the general navigation features incurred for the initial general navigation
Sfeatures.

1. The term “total costs of subsequent constriction” shall mean that portlon of total costs
of construction of the general navigation features incuired for the subsequent dredged or
excavated material disposal facilities.

1. Theterm “financial obligation for initial construction” shall mean a financial
obligation of the Government that results or would result in-a-cost that is or would be included in
total costs of initial constriction.

K. The term “financial obligation for subsequent construction” shall mean a financial
obligation of the Government that results or would result in-a cost that is or would be included in
total costs of subsequent construction,

L. The term “non-Federal propartionate share-of financial obligations for initial
construction” shall mean the ratio of the Non-Federal Sponsor’s total contribution of: funds
required by Article IL.D.of this Agreement to total financial obligations for initial construction,
as projected by the Governiment.

M. The tetr “non-Federal proportionate share of financial obligations-for subsequent
construction” shall mean the ratio of the Non-Federal Sponsor’s contribution of funds reguured
by Article ILF. of this Agreement to financial obligations for subsequent consiruction,.as
projected by the Government.

N. The term “highway” shall mean any highway, roadway, sireet, or way, including any
bridge thereof, that is owned by a public entity.

0. The term “bridge over navigable waters.of the United States™ shall mean.a lawful
bridge over the navigable waters of the United States, including approaches, fenders, and
appurtenances thereto, which.is used and operated for the purpose of carrying railroad traffie, or
both tailroad and Aighway traffic, or if a state, county, municipality, or other polmcal subdivision
is the owner or joint awner thereof, which is uscd and operated for the purpose of carrying:
highway traffic.

P. The term “relocation” shall mean providing a functionally equivalent facility to the
owner-of o utility, cemetery, highway, railroad (including any bridge:thereof), or pubhc facility,
excluding any bridge over navigable waters of the United States, when such action is authorized



in-accordance with applicable legal prmmples of just compensatlon Providing a functionally
equivalent facility may take the form of alter ation, lowering, raising, or rephcement and
attendant demolition of the affected facility or part thereof.

Q. The term “removal”shall mean eliminatifig an obstruction (other than a dridge. over
the riavigable waiers of the United States) where the Government determiries, after consultation
with the Non-Federal Spensor, that: 1) elimination.is siecessaty for construction or operation and
mainteriance of the general navigation features, including the borrowing of material or the
disposal of dredged or excavated material associated therewith; and 2) the Non-Federal Spouser,
the-State of Tennessee, or the Government has the legal capability to-accomplish elimination of
the obstruction at the expense of the owner or operator thereof.

R. The téim “befrerment” shall mean a difference in the engineering aid design or
construction of an.element of the general navigation features that results from the application of
standards that the Government determines exceed those that the Government would otherwise.
apply to the engineering and-design or constiuction of thatelement. Theterm doesnot in¢hade.
features in addition to the general navigation features, nor does. it include capacity provided,
pursuant te Article IILN.3. of this Agreement; at any di edged or excavated material disposal
facility for disposal of dredged or excavated material from outside the general navigation
fedtures.

S. The term “dredged or-excavated material disposal facility” shal} mean improvements
necessary on: lands, easements, ot rights-of-way to enable the-disposal of-dredged or excavated
material associated with construction.or operation-and maintenance. of the other general.
navigation features. ‘Such improvements may include, but are not-necessarily limited fo,
retaining dikes, wasteweirs, bulkheads, embankments, monitoring features, stilling basms, or de-
watering pumps or pipes. The term also includes modifications to a dredged or excavated
material disposal facility to increase capacity beyond that created by regularly recurring,
operation and maintenance activities.

T. The term “over-depth” shall mean additional dimensions associated with a given
depth that are requn ed to accomplish advance maintenance, if any, and to compensate for
dredging inaccuracies at that depth.

U. The term “utility” shall mean that which is defined as a public ntility pursuant to
generally applicable law of the State of Tennessee,

_ V. The term “Federal program funds” shall mean funds provided by a Federal agency,
other than the Department of the Army, plus any non-Federal contribution required as a
matchirig share therefor.

W. The term “fiscal year™shall mean one year beginning on October 1 and ending on
September 30, ' '



X. Thé term “Iocal service facilities™ shall mean those facilities that the Non-Federal
:Sponsor must-construct or opetate and maintain to realize the benefits of the general navigation
features. The local service facilities are berthing area, mooring facilities, landside terminal, etc.,
as genérally described ini the Detailed Project Report, Northwest Tennessee Regional Harbor,
dated August 2004 and approved by the Commander, Mississippi Valley Division on Febma‘ry
24, 2005.

ARTICLE 1I - OBLIGATIONS OF THE GOVERNMENT AND
THE NON-FEDERAL SPONSOR

A. The Government; subject to recetving funds appropriated by the Congress of the:
United States (heremafter the “Congress”) and usmg those funds and funds provided by the Non-
Federal Sponser, shall expeditiously construct the general navigation features (including
alteration, lowering, raising, or replacement and attendant.demolition of any bridge over
navigable waters-of the United States), applying those procedures usually applied to Federal
projects, in accordance with Federal laws, regulations, and policies..

I The Government shall not issue the solicitation for the first construction
contract for the inifial general navigation features ot commence construetion of the'initial
general riavigation features using the Government’s own forces until the Non-Federa} Sponsor
has confirmed in writing its willingness to proceed with the Project-and the local service
Jacilities.

2. The Government shall afford the Non-Federal Sponsor the opportunity to
review and comment on the solicitations for.all contracts, ircluding rélevant plans and
spemﬁcatlens prior to the Govétnment’s isstance of such solicitations. Tothe extent possible,
the Government shall afford the Non-Federal Sponsor the opportunity to review and comment on.
all proposed contract modifications, including change orders. .In any instance where proyiding
the Non-Federal Sponsor with notification of a coitract imodification is not possible prior to
execution of the contract modification, the Government shall provide such notification in writing
at the earliest date possible. To the extent possible, the Government also shall afford the Non-
Federal Sponsor the opportunity to-review and comment on all contract claims prior to résolution.
thereof. The Government shall consider in_good faith the comments of the Non-Federal Sponsor,
but the contents of solicitations, award of ¢contracts or commencement of construction using the
Government's own forces, exécution of confract modifications, resolution of contract claims, and
performance of all work on the general navigation features shall be exclusively within the .
control of the Government.

3. At the time the U.S, Army Engineer for the Memphis District (hereinafter the
“District Engineer”) furnishes the contractor with the Government’s Writtén Notice of
Accepiance of Completed Work for-each contract for the general navigation features, the
District Eingineer shalt furnish the Non-Federal Sponsor with a copy thereof.



4, As of the effective date of this Agreement, $359,600 of Federal funds have
been made available for the Projeci. The Government makes no commitment to budget
additional Federal funds for the Project. Notwithstanding any other provision of this Agreement,
the Government’s. financial participation in the Project is limited to this amount together with
any additional furds-that the Congress. may appropriate for the Projeci. In the event that the
Congress does not 'lpproprlate funds for the Project sufficient to meet the Federal share of the
costs of work onthe Pryject in the then-current or upcoming fiscal year, the Governmeit shall
notify the Non-Federal Sponisor of the insufficiency-of funds and the parties, within the Federal
and non-Federal funds available for the Project, shall suspend construction or terminate this
Agreement in accordance with Article XIV.B. of this Agreement. “To provide for this
eventuality, the Government may reserve a percentage of total Federal funds. available for the.
Project and an equal petcentage of the total funds contributed by the Non-Federal Sponsor in
accordance with Articles 11D, and ILE., Article ILF., or Article ILF. of this Agreement, as
applicable, as a contingency to pay costs of termination, including any costs.of resolution of
coritract ¢claims and contract modifications.

B. Inaccordance with Article 11l ofithis Agreement, the Non-Federal Sponsor shall
provide all lands, easements, and rights-of-way, including thiose necessary for the borrowing of
material or-the disposal of diedged or excavated material, that the Government determines the
Non-Federal Sponsor: must provide for construction or operation and maintenance of the general
navigation features, and shall perform or ensure petformance of.all relocations that the
Government determines to be necessary for construction or operation and ihaintenzice of the.
general navigation fedtures.

C. The Government shall.allocate lotal costs of construction of the general navigation
JSeatures between total costs of initial construction and roral costs of stbsequent construction and
shall allocate total costs of subsequent construction among the subsequent periods of
construction. The Government also shall allocate total cosis of initial construction and total
costs of subsequent construction to the final dredged depth, excluding associated over-depth and
entrance channel-wave allowances, Finally, the Government shall allocate to any. preexisting
Federdl o non-Federal navigation project all costs. associated with the diedging, excavation, and
disposal of material fromi the dimensions, including associated over ~depth and éntrance channel
wave allowances, of such project.

‘D, The Non-Federal Sponsor shall contribute 10 pescent of total costs of initial
éonstruction. If the Government projects that the Non-Federal Sponser’s cortributions under
paragraph M.3. of this Article and under Articles V, X, and XV-A. of this Agreement that are
atlocated by the Government to total costs of initial construction will be less than the Non-
Federal Sponsor’s share required by this paragraph, the Non-Federal Sponsor, in-accordance with
Article VLB, of this Agreement, shall provide additional funds in the amount necessary to meet-
the Non-Federal Sponsor’s share required by this paragraph.

E. In accordance with Article VLB. of this Agreement, the Non-Federal Sponsor shall
pay - 100 percent of the costs allocated by the Government pursiiant to paragraph C. of this Atticle
toa preex:stmg non-Federal havigation: project. The Non-Eederal Sponsor shall have o



obligation under this Agreement to pay any costs allocated by the Government pursuant to
paragraph C. of this Article to a preexisting Federal navigation project.

F. The Non-Federal Sponsor shall contribute 10 percent of total costs of subsequent
construction incurred for each subsequent period of construction. If the Government projects
that the Non-Federal Sponsor’s contributions under paragraph M.3. of this Article and under
Articles V, X, and XV.A. of this Agreement that are allocated by the Government to total costs
of subsequent construction for that subsequent period of construction will be less than the Non-
Federal Sponsor’s share required by this paragraph for that subsequent period of construction,
the Non-Federal Sponsor, in accordance with Article VL.B. of this Agreement, shall provide
additional funds in the amount necessary to meet the Non-Federal Sponsor’s share required by
this paragraph for that subsequent period of construction.

G. In accordance with Article VLE. of this Agreement, the Non-Federal Sponsor shall
pay an additional amount equal to 10 percent of total costs of construction of the general
navigation features less the amount of credit afforded by the Government for the value of the
lands, easements, rights-of-way, and relocations. The Non-Federal Sponsor shall not be entitled
to reimbursement for any value of lands, easements, rights-of-way, and relocations provided or
performed pursuant to Article III of this Agreement that exceeds 10 percent of total costs of
construction of the general navigation features.

H. In accordance with Section 107 of Public Law 86-645, as amended (33 U.S.C. 577),
the Government’s total financial obligations for planning, design, and construction of the Project
(except for costs incurred on behalf of the Non-Federal Sponsor in accordance with ILN. of this
Agreement) shall not exceed $4,000,000 and the Government’s total financial obligations for
planning, design and construction of all projects authorized under Section 107 shall not exceed
$35,000,000 in any one fiscal year. Notwithstanding any other provision of this Agreement, the
Non-Federal Sponsor shall be responsible for all costs in excess of $4,000,000 and shall pay any
such costs in accordance with Article VL.B. of this Agreement.

[. The District Engineer shall promptly notify the Non-Federal Sponsor in writing of the
conclusion of the initial period of construction and the conclusion of each subsequent period of
construction. Upon providing each notification, the Government shall conduct an accounting, in
accordance with Article VI of this Agreement, and furnish the results to the Non-Federal
Sponsor.

J. The Government, as it determines necessary, shall operate and maintain the general
navigation features in accordance with Article VIII of this Agreement subject to the availability
of funds and subject to the limit on the Government’s total financial obligations for the Project
and subject to the 50 year limit on the Government’s responsibility for operation and
maintenance of the general navigation features of the Project as specified in Article VIILA.
Once cither limit is reached, on the Government’s responsibility to operate and maintain the
general navigation features shall end and the Non-Federal Sponsor shall operate and maintain
the general navigation features as it determines necessary.

/
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K. The Non-Federal Sponsor shall not use Federal program Junds to meet any ofits
obligations for-the Project under this Agreement unless the Federal agency prov1dmg the Federal
pottion of such funds verifies in writing that expenditure of funds for such-purpose is.expressly
authorized by Federal law.

L. The Government shall accomplish all removals that neithier the Non-Federal Sponsor
rior the State of Tennessee has-the legal capability to accomplish where both the Non-Federal
Sponsor and the State of Terinessee make a written request for the Government to accomphsh
such removals.

i. All costs incurred by the Government in accomplishing remiovals shall be in
included in fotal costs of construction of the general navigation features and shared in
accordance with the provisions of this Agreement.

2. However, in the event a court determines that the owner of an obstruction is
entitled to payment of just compensation as the result of elimination- of the obstruction, such
removal shall be reclassified as part of the Non-Federal Sponsor’s responsibility to provide
lands, casements; and rights-of-way, or to perform or ensure performance of relocations, as
applicable, pursuant to Article ILB.of this Agreement.

M. The Non-Federal Sponsor shall accomplishall removals, other than those removals
specifically a531gncd to the Government by paragraph L. of this Article, in acco:dance with the
provisions of this paragraph.

i. The Government in a timely manner shall provide the Noii-Federal Sponsor:
with general written descriptions, including maps as appropriate, of such removals, in detail
sufficient to enable the Non-Federal Sponsor to fulfill its. obligations under this paragraph, and
shall provide the Non-Federal Sponsor with a-written notice to proceed with accompllshmg such
removals. Unless the Government-agrees to a later date in writing, prior to the issuance of the
solicitation for each Government contract for construction or operation and mainteriance of the
general navigation features, or-priorto the Government incurring any financial obligation for
construction or operation and maintenance of the general navigation features using the-
Government’s own forces, the Non-Federal Sponsor shall accomplish all remavals set forth in
such descriptions that the Government determines to be niecessary for that work.

2. In the event a courf determines that the owner of an obstruction is entitied to
payment of just compcnsatlon as the result of elithination of the obstruction, such removal shall
be reclassified as patt of the Non-Federal Sponsor’s respopsibility to provide Jands, easements,
and rights-of-way, or to- pelform or ensure performance of relocations, as applicable, pursuat to
Article ILB. of this Agreement.

3. The documented incidental costs incurred by the Non-Federal Sponser-in
accomplishing removals shall be included intotal costs of construction of the general navigation
features, subject to-an audit in accordance with Article X.C. of this Agreernent to determine
'reasonableness, allocability, and allowability of costs, and shared 1 in accordance with the
provisions of this Agreement. Incidental costs niay mclude legal and administrative costs (such



as.owner or operator notification costs, public notice or hearing costs, attormey’s fees, and
litigation costs) incurred by the NonFederal Sponsor in accomplishing removals, butshall not
include any costs that the Non-Federal Sponsor or the State of Tennessee has the legal capability
to require of, assign to, or recover from ‘the owner or operator of the obstruction.

N. “The Non-Federal Sponsor may request the Government.to perform or provide, on
‘belidlf of the Non-Federal Sponsor, one or mote of the services (hereinafier the “additional
work™) described in this paragraph. Such requests shall be in writing and shall desctibe the
‘additional work requested to be performed or provided. If in its sole discretion the-Government
elects to perform or provide the requested additional work or any portion thereof, it shall se
notify the Non-Federal Sponsor in-a writing that sets forth any applicable terms and conditions,
which must be consistent with this Agreement. In the event of conflict batween such 4 wiiting
and this Agreement, thiis Agreement shall control. The Non-Federal Sponsor shall be solely
responsible for-all costs of the additional work performied or provided by the Government nider
this paragraph and shall pay all such costs in accordance with Article VLF. of this Agreement.

1. Acquisition of lands, easements, or rights-ofway or performance of
relocations for the general navigation features. Notwithstanding the acquisition of lands,
easements, or rights-of-way or performance of ielocations by the Government, the Non-Federal
Sponsor shall be respansible, as between the Government.and the Non-Federal Sponsor, for any
costs of cleanup and response in accordarice with Article XV.D. of this Agreement.

2. Taclusion of betterments in the engineering. and design or construction of the
general navigation featyres. In the event the-Government elects to include any such betterments,
the Government shall allocate the costs of the general navigation features that include
befterments between total costs of canstruction of the general navigaiion features and the costs
of the betterments. ' ' '

3, Provision-of capacity ata dredged or excavated material disposal fucility for
dredged or excavated material from outside the general navigation features. In the event the
Government elects to provide such capacity, the Government shall allocate the costs of
engineering and design, or construction of that dredged or-excavated material-disposal facility
between 1otal costs of construction of the general navigation features and the costs of such extra
capacity, The Government also'shall allocate any operation-and maintenance costs of that
dredged or excavated material disposal facility between the costs of operation and maintenance
for. the general navigation features and the costs of such extra capacity.

_ 4. Engineering and design, construction, or operation and maintenance of the
local service facilities in conjunction with the engineering and design, construction; ot operation
and maintenance of the associated general navigation features. Notwithstanding the
performance of this additional work by the Government, the Non-Federal Sponsor shall be
responsible, as between the Government and the Non-Federal Sponsor; for any costs of cleanup
and response in accordance with: Article XV.D. of this Agreement.

O. Subject to---'a_p_plit:abfe_"Fe_deral faws and regulations, the Non-Federal Sponsor, at no
cost to the Government and in a timely manner, shall construct thelocal service facilities,
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including dredging, excavation, and dlsposal of material therefrom, and shall be responsible for
taking al} dctions to enable such construction. The Government shall have no obligation under
this Agreement for construction of the local servicé facilities or construction of any other
facilities to be provided by the Non-Federal Sponsor ora third party.

P Tn accordance wnth Artmle VIII D of thls Agreement the Non Fedelal Sponsor at no.
dredgmg, e*ccavauon and disposal of material therefrom The Gevemmem shall have ne
obligation under. this Agreement for operation and maintenaiice of the local service facilitiesor
operation and maintenance of any other facilities to be provided by the Non-Federal Sponsot or a
third party.

ARTICLE HI - LANDS; RELOCATIONS, AND COMPLIANCE WITH PUBLIC LAW 91-
646, AS AMENDED

A. The Government, after consultation with the Non-Federal Sponsor, shall determine
the lands, easements, and rLghts-ef—way necessary for construction or operation and maintenance
of the general navigation features, including those necessary for the berrowing of matetial, the
disposal of dredged or excavated matérial, and relocations, and including those that the,
‘Governmeit determines to be subject to the nayigation servitude: The Governmetit also $hall
determine which of such Jands, easements, and rights-of-way are.necessary. for the initial general
navigation features-and which are necessary for the subseguent dredged or excavated material
disposal facilities, The Government in a timely manner shall provide the Non-Federal Sponsor
with general written descriptions, mc!udmg maps as appropriate, of the lands, easements, and
rights-of-way that the Government determines the Non-F ederal Sponsor must provide, in detail
sufficient to enable the Non-Federal Sponsor to filfill its obligations under this paragraph, and
shall provide the Non-Federal Sponsor with a written notice to proceed with acquisition of such
jands, easements, and rights-of-way. Prior to the issuance of the solicitation for each
Government contract. for-construction or eperation and maintenance of the general navigation
features, or prior to the Government incurting any financial obligation: for construction or
operation and-maintenance of a gener al navigation feature using the Government’s own forees,
the Non-Federal Sponsor shall acquire all lands, easements, and. rights-of-way the Government
determines the Non-Federal Sponsor must provide for that work and shall provide the.
Govetiiment with authorization for entry thereto. Purthermore, prior to the end of the initia!
period of construction, or prior to the end of any subsequent period of constriction, as
appllcable the Non- Federal Sponser shall acquire all lands, easements, and rights-of-way
necessary for construction or operation and mainténance. of the applicable general navigation
features, as set forth in such descriptions, and shall provide the Gevernment with authorization.
for entry thereto. For so lorig as the Project remains authorized, the Non:Federal Sponsor shall
énsire that lands, easements, anid.i ghts—of~way that the Government determines-to be requlred for
the operation and maintenance of the general navigation features and that were provided by the
Non-Federal Sponsor are retained in public ownership for uses eompatible with the authorized
purposes of the-Project.

B. The Government, aftsr consultation with the Non-Federal Sponsor, shall detérmine
the-relocations necessary for constiuction or operation and maintenance of the general

11



navigation features, including those necessary to-efiable the borrowing of material or:the disposal
of dredged or excavated matetial. The Government also shall determine which of such
relocations ave necessaty for the initial general navigation features and which are néeessary for
the subsequent dredged or excavated material disposal facilities. The Government in a timely
manner-shall provide the Non-Federal Sponsor with general written descriptions, including maps
as-appropriate, of such relocations in detail sufficient to enable the Non-Federat Sponsor to
fulfill its obligations under this paragraph, and shall provide the Non-Federal Sponsor with a
written notice to proceed with such refocations. Priorto the issuance of the solicitation for each
Gevernment contract for construction or-operation and maintenance of the general navigation
features, or prior to the Government incurring any financial obligation for constraction or
operation and maintenance of a general navigation fearw*e’-usirig the Governmnient’s own. forces,
the Non-Federal Sporisor shall prepate or ensure the-preparation of plans and specifications fot,
and perform ot ensure the performance of, all relocations the Government determines to be
necessary for that work,

C. The Non-Fedéral Sponsor shall comply with the applicable provisions of'the Uniform
Relocation Assistance and Real Property Acquisition Policies Act of 1970, Public Law 91-646,
as amended (42 U.S,C, 4601-4655), and the Uniform Regulations contained in 49 CFR. Part:24,
in acquiring lands, easements, and rights-of-way necessary for construction or operation-and
aintenance of the general navigation features and the local service facilities, including those
necessary for relocations, the borrowing of material, or the disposal of dredged or excavated
material, and shall inform all:affected persons of applicable benefits, policies, and procedures in
connectioir with said Act. '

ARTICLE 1V - CREDIT FOR VALUE OF LANDS AND RELOCATIONS

A. To determine the additional amount owed by the Non-Federal Sponsor pursuant to
Article [1.G. of this Agreement, the Government shall afford credit toward an amiount equal to 10
percent of tofal costs of constriction of the general navigation features for the value of the lands,
casements, and rights-of-way that the Non-Federal Sponsor must provide pursuant to Article III
of this Agreement, and for the value of the relocations that the Non-Federal Sponsor must
perform or for which it must ensure performance pursuant to Article HI of this Agreement.
Howéver, nio credit shall be afforded for the value of any lands, easements, rights-of-way, ot
relocations that have been provided previously as an item of cooperation for ariother Federal
project. In addition, no-credit shall be afforded for'the value of lands, easements, rights-of-way,
or relocations that were acquived or performed using Federal program funds vnless the Federal '
agéncy providing the Federal portion of such funds verifies in writing that affording credit for-
the value of such items is expressly authorized by Federal lav.

B. The Non-Federal Sponsor in a timely manner shall provide the Government with such
documents as are'sufficient to enable the Government to determine the value of any contribution
provided pursuant to Article HLA. ot IILB. of this Agreement. Upon receipt of such documents,
the'Government in a tiniely mannert shall determine the value of such. contribution for the
putpose of deteimining the amount of credit to be afforded in accordance with the provisions of
this Article.
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C. For the sole purpose of determining the arhount of credit fo be afforded in-accordance.
with this Agreement and except as otherwise provided in paragtaph D. of this Atticle, the value
of lands, easements, and Tights-of-way, including tliose necessary for the relocations, bortowing
of material, and the disposal of dredged or excavated matetial, shall be the fair market value of
the real property interests, plus certain incidental costs of acquiring those interests, as determined
‘in accordance with.the provisions of this paragraph.

1. Date of Valuation. The fair market value of lands, easements, or r_i_ghtseo_f-w_ay-
owned by the Non-Federal Sponsor on the effective date of this Agreement shall be the fair
‘market value-of such real property interests as of the date the Non-Federal Sponsoi: provides the
‘Government with authorization for entry thereto. The fair market value of lands, easements, or
rights-of-way acquired by the Non-Federal Sponsor after the effective date of this Agreement
shall be the fair tiarket value of such real property interests at the time the interests are acquired.

2. General V"aluatilo_n.'P_rocedure, Except as provided in-paragraph C.3.0r C.5. of
this Article, the fair market value of lands, easements, or rights-of-way shall be.determined-in
accordance with the provisions of this paragraph. '

a. The Non-Federal Sponsor shall obtain, for each real property interest,
an appraisal that is:prepared by a qualified appraiser who is acceptable to the Non-Federal
Sponsor and the Government. The Non-Federal Sponsor shall provide the Government with the
appraisal no later than 6 months after the Non-Federal Sponsor provides the Government with an
authorization for entry for such real property interest. The appraisal must be prepared in
accordancs with the applicable rules of just compensation, as specified by the Government. The
fair market value shall be the amount set forth in the Non-Federal Sponsot’s appraisal, Afsuch
appraisal is approved by the Government. In the event the Government does not approve the
Non-Federal Sponsor’s appraisal, the Non-Federal Sponsor may obtain a second. appraisal, and
the fair market value shall be the amount-set forth in the Non-Federal Sponsor’s second
appraisal, if such appraisal is approved by the Government. In the event the Government does
not approve the. Non-Federal Spoiisors:second appraisal, the Non-Fedetal Sponsor chooses not
to-obtain a second appraisal, or the Non-Federal Sponsor does not provide the first appraisal as
required in this paragraph, the Government shall obtain an apptaisal, and the fair market value
shall be the amount set forth in the Government’s appraisal, if such appraisal is approved by the
Non-Federal Sponsor. In the event thie Non-Federal Sponsor does not approve the Government’s
appraisal, the Governnient, after consultation with the Non-Federal Sponsor, shall consider the
Government’s.and the Non-Federal Sponsor’s appraisals and determine an amount based
thereon, which shall be deemed to be the fair market-value..

b. Where the amount paid or proposed to be paid by the Non-Federal
Sponsor for the real property interest exceeds the amount determined pursuant to paragraph
C.2.a. of this Article,.the Government, at the request of the Non-Federal Sponsor, shall consider
all factors relevant to determining fair market value and, in its sole discretion, after consultation
with the Non-Eederal Sponsor, may approve in‘writing.an amount greater than the’amount
determined pursuant to paragraph C.2.a. of this Article, but not to exceed the amount actually
paid o proposed to be paid. If the Government approves such.an amount, the fair market value
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shall be the lesser of the approved amount or the-amount paid by the Non-Federal Sponsor, but
1o less than the.amount determined pursuant to paragraph C.2.a: of this Article.

3. Eminent Domain Valuation Procedure, For lands, easenients, or rights-of-way
acquired by eminent domain proceedings instituted after the effective date of this Agreement, the
Non-Federal Sponsor, prior to instituting such proceedings, shall submit to the Government
niotification in writing-of its intent to institute such proceedings and an appraisal of the spemﬁc
real property interests to be acquired in such proceedings. “The Government shall have 60 days
after receipt-of such a notice and appraisal within which to review the appraisal, if not previcusly
approved by the Government in wiiting.

a. If the Government previously has approved the appraisal in writing, or
if the Government provides written approval of, or takes no action on; the appraisal within such
60 day period, the Non-Federa! Sponsor shall use the amount set forth in such dppraisal as the
estimate.of just compensation for the purpose of instituting the eminent domain proceeding.

b. If the Government provides written disapproval of the appraisal,
including the reasons for disapproval, within such 60 day period, the Government and the Non-
Federal Sponsor shall consult in good faith to promptly tesolve the-issues or areas of
disagreernent. that are identified in the Government’s written disapproval. If, after such good
faith consultation, the Governiment and the. Non-Federal Sponsor agree as to an-appropriate
amount, then the Non-Federal Sponsor shall use-that- amount as the estimate ofjust compensation
for the purpose of instituting the eminent domain proceeding: If, after such good faith
consultation; the Government and the Non-Federal Sponsor cannot agree as to.an appropriate
amount, then the Non-Federal Sponsor may use the amount set forth in its apprzus'll as the
estimate of just compensation for the purpose: of instituting the eminent domain proceeding,

¢. For lands, easements, or rights-of-way acquired by eminent domain
proceedings instituted in accordance with paragraph C.3. .of this Article, fair market value shall
be either the amount of the court award for the real property interests taken,to the.extent the
Government determined such interests are necessary for constriction or _operat_l on.and
maintenance of the general navigation features, orthe amount of any stipulated settlement or
partion thereof that the Government approves in writing.

-4. Incidenta] Costs. For lands, easements, or riglits-of-way acquired by the Non-
Federal Sponsor within a five year period pr eceding the effective date of this. Agreement, or at
any tiine after the effective date of this Agreement, the. value of the interest shall include the
documented incidental costs of acquiring the interest, as deterinined by the Government, subject
to-an audit in-accordance with Article X.C. of this Agreement to.determine reasonableness,
allocability, and.allowability of costs. In‘the event the Government modifies its determination
made pursuant to Article IILA. of this Agreement, the: Government shalt afford credit for the
‘documented incidental costs associated with preparing to acquire the lands, easements, or rights-
of-way identified in the original determination, subject to an audit in accordance with Article
X.C.of this Agreement to deterniine reasonableness, allocability, and allowability of costs. Such
incidental costs shall include, but are not necessarily limited to, closing and title costs, appraisal
costs; survey costs, attorney’s fees, plat-maps; mappitg costs, actual amounts- expended for
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payment of any relocation assistance benefits provided in accordance with Article ULC. of this
Agreement, and other payments by the Non-Federal Sponsor for items that are ‘generally

recognized as compensable, and required to be paid, by applicable state law due to the
acquisition of-a real property interest in accordance with-Article III of this Agreémerit. The
vatue of the interests provided by the Non-Federal Sponsor in accordance with Article IILA. of
‘this Agreement shall also include the documented costs of obtainirig appraisals prepared for
crediting purposes pursuant to paragr aph C.2.a. of this Article, as determined by the
Government, and-subject to an audit in accordarice with Article X.C. of this Agreement to
determine reasonableness, allocability, and allowability of costs,

5. Waiver of Appraisal. Except as required by paragraph C.3. of this Article, the
Government may waive the requirement for an appraisal for the purpose of determining the value
‘of a real property interest for crediting purposes if it determines that an-appraisal is unnecessary
because the valuation is uncomplicated and that the estimated fair market-value of the real
praperty interest is $10,000 or less based upon.a review of available data. Insuch event, the
Government and the Non-Federal Sponsor must agree in writing to the value of such real
propeity interest in an- amount fot: in excess of $10,000.

D.. For the sole purpose of determining the amount of eredit to be afforded in accordance
“with this Agreethent, the value of tands, easements, and rights-of-way, including: those necessary
for relocations, the botrowing of ‘material, and the disposal of dred ged or éxcavated material,
that the Government acquizes on behalf of the Non-Federal Sponsor pursuant to Article ILN. 1.of
this Agreement shall be the fair market valug of the real property interests, plus certain incidental
costs of acquiring those interests, as deterinined in accordance with the provisions of this
paragraph,

{. The fair market-value of such real property interests shall be the amount paid
by the Government, '

2. The value of the interest shall include the documented incidental costs of
acqiiring the interest. Such incidental costs shall iriclude, but not necessarily be limited to,
closing-and title costs; appraisal costs, survey costs, attorney’s fees, plat maps, mapping costs,
and actnal amounts expended for pa_yment-of any relocation assistance benefits in accordance
with Public Law 91-646,.a5 amended. '

E. Aftor consultation with the Non-Federal Sponsor; the Government shall determine the
value of relocations in accordance with the provisions of this paragraph.

l. Forarelocation other than'a kighway or a utility, the- value shall be only that-
portion of relocation costs that the Government determines is necessary to provide a functionally
equivalent facility, reduced by depreciation, as applicable, and by the salvage value of any.
removed items:.

2. Fora relocation of a highway, the value shall be only that portion of relocation
costs that would bé necessary to accomplish the refocation in accordance with the design

15



standard that the State of Tennessee would apply under similar conditions of geography and
traffic load, reduced by the salvage value-of any removed items.

3. Fora-relocation of-a utility, the value shall be only that portion of relocation
costs barne by the Non-Federal Sponsor that the Government determines is:necessary to provide
a.functionally equlvalent facitity, reduced by depreciation, as applicable, and by the salvage
value of any removed items.

4. Relocution costs shall include, but not necessarily be limited to, actual costs of
performing the relocdtion; planning, engineeting and design costs; supervision and
administration costs;.and documented incidental costs associated with performance of the
relocation; as determined by the Government. Relocation costs shall not include any additional
cost of using new material when'suitable used material is available. Relocation costs: shall be
subject to an andit in accordance with Atrticle X.C. of this Agreement to determine
reasonableitess, allocability, and allowability of costs.

F. Any-éredit afforded for the value of relocations performed within the Project
boundaries is subject to-satisfactory compliance withi applmable Federal labor laws covering non-
Federal constriction; including, but not limited to, 40 U.S.C. 3141-3148 and 40 U.S:.C. 3701~
3708 (revising, .codifying and enacting without substantive change the provisions of the Davis-
Bacon Act (formerly 40 U.S.C, 276a et seq.), the Coritract Work Hours.and Safety Standards Act
{formerly 40 US.C. 327 et seq.) and the Copeland Anti-Kickback Act {formerly 40 U.5.C.
276c)). Crediting may be withheld, in whole or in part, as a result of the Non-Federal Sponsor’s
failure to comply with its. _obl_lgano_ns under these laws.

ARTICLE V - PROJECT COORDINATION TEAM

A. To providefor consistent and effective communication, the Non-Federal Spensor and
the Government, not later than 30/ days after the effective date of this Agreement, shall appoint-
named senior representatives to a Project Coordination Team.. Thereafter, the: Project.
Coordination Team shall meet regularly until the end of the initial period of construction and
during each subsequent period of constriction. The Government’s Project Manager and a
counterpart named by the Non-Federal Sponsor shall co-chair the Project Coordination Team.

B. The Government’s Project Manager and the Non-Federal Sponsor’s counterpart shall
keep the Project Coordination Team informed of the progress of construction and of significant
pending issues and actions, and shall seek the: views of the Project Coordination Team on matters
that the Project Coordination Team generally oversees.

C. Until the end of the initial period of Gonstruction and during each subsequent period
of construction, as applicable, the Project Coordination Team shall generally oversee the Project,
ificluding but not necessarly limited to matters. related to: engineering and design; plans and
specifications; scheduling; real property, relocation, and removal requirements; real property
acquisition; contract.awards or modifications; contract costs; the application of and compliarice
with 40 U. S.C. 3141-3148 and 40 1.8.C. 3701-3708 (revising, codifying and enacting without
substantive change the provisions of the Davis-Bacon Act (formerly 40 U.S.C. 276a et seq.), the
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Contract Work Hours and Safety Standards Act (formerly 40 U.S.C. 327 et seq.) and the
Copeland Anti-Kickback Act (formerly 40 U.8.C.276c)) for relocations; the Government’s cost
projections; final inspection of the'entire Project or functional portions. of the Project;
preparation of the management plan for proposed dredged or excavated material disposal;
anticipated requiretnents for operation and maintenance of the general navigation features; and
other matters related to the Project. The Project Coordinaticn Team shall also generally oversee
the cootdination of schedules for the Pr oject and the local service facilities. Oversight of the
Project shall be consistént with a-project management plan developed by the Government after
consultation with the Non=Federal Sponsor.

D. The Project Coordination Team may make recommendations that it deems watranted
to-the District Eugineer onmatters related to the Profect that the Project Coordination Team
generally oversees, including suggestions to avoid potcnual sources of'dispute. The Government
in good faith-shall consider the recommendations of the Project Coordination Team. The
Government, having the legal authority and responmblhty for construction of the general
navigation features, has the diseretion to-accept or reject, in whole or in part; the Project
Coordination Team's recommendations.

E. The Non-Federal Sponsor’s costs.of participation in the Project Coordination Teamm
shall be included in toral costs of construction of the general navigation feéatures and shared in
accordance with the provisions of this Agreement, subject to an audit in accordance with Article
X.C. of this Agreement to determinie reasonableness, allocability, and allowability of'costs. The
Governitient’s-costs of participation in the Project. Coordination Team shall be included in total
eosts of construction of the. general navigation features and shared in accordance with the
provisions of this-Agreecment,

ARTICLE VI-METHOD OF PAYMENT:

A. In accordance with the provisiotis of this paragraph, the Government shall maintain
current records of, and previde to the Non-Federal Sponsor current projections of, costs,
financial obligations, contributions provlded by the parties, and credit afforded for the value of
lands, easements, rights-of-way,: and relocations. As of the effective date of this Agreement,
total costs of construction.of the general navigation features are projected to be $6,410,269, fotal
costs of initial constr u__cuon are projected to be $3,541,600, the Non-Federal Sponsor’s.
contribution of funds required by Articles ILD. and IL. H. of this' Agreement: is projected to be
$343,160, the non-Federal proportionate share of financial obligations for initial construction.is
projected to be 9,69 percent; the costs allocated by the Government to a preexisting non- -Federal
navigation project and the Non-Federal Sponsor’s contribution of funds required by Article ILE.
of this Agreement are projected to be $0, the Government’s total financial cbligations for
additional work: to be incurred through the énd of the initial penod of construction and the Non-
Federal Sponsor’s contribution of funds for such obligations required by Article ILN. of this:
Agreement are projected to be $336,800, 10 percent of toial costs of construction of the general
navigation fedtures as of the end of the initial period of construction is projected to be $354,160,
the credit to be afforded for the value of lahds, easements, rights-of-way, and relocations 10 be
provided or performed through the end of the :mzzai  period of construction is projected to be
$701,900, the additional amount required by Articte 1L.G. of this-Agreement as. of the end of the
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initial period of construction is pro;ected to be $0, rotal costs of subsequent construction are
projected to be $2,868,669, the Non-Federal Sponsor’s tota} contribution of funds reqmred by
Articles ILF, and ILH. of this Agteement for all subseguent periods of construction is projected
to.be $2,378:609, and the Government’s total financial vbligations for the additional work to be
incurted after the initial period of construction and the Non-Federal Sponsor’s contribution of
funds for such costs réquited by Article [LN: of this Agreement are projected to be $0. These
amounts and percentage are estimates subject to adjustmerit by the Government, aftes
consultation with.the Non-Federal Sponsor, and ar¢ not to be construed as the total financial
responsibilities of the Government and the- Non—Federal Sponsor.

L. By January 2006 and by each quarterly anniversary thereof until the

‘conclusion of theinitial period of construction and resotution of ail relevant ¢laims and appeals
and eminent domain proceedings, the Government shall provide the Non-Federal Spongor with a
report setting forth all contributions provided to date-and the current projections of the following:
‘total costs of construction of the general navigation features; total costs of initial construction;

the Non-Federal Sponsot’s total contribution of fiinds required by Article ILD. of this
Apgreement; the non-Federal proportionate share-of financial obligations for initial construction;
the Non-Federal Sponsor’s total contribution of funds- requncd by Article ILH. of this
Agreement; the costs allocated by the Government to a preexisting non- Federal navigation
project and the Non-Federal Sponsor’s contribution of funds required by Article ILE. of this
Agreeniént; the Government’s total financial obligations for additional work incurred through
the end of the initial period of construction and the Non-Federal Sponsor’s contribution of funds
for such obligations. required by Article ILN. of this Agreement; 10 percent of total costs of
construction of the general navigation features as of the date of the final accounting for'the
initial period of construction; the credit to-be afforded for the value of lands, easements, rights-
of-way, and relocations to be provided or performed throngh the end of the initial period of
construction; the additional arount required by Article II.G. of this Agreement as of the end of
the initial period.of construction, the annual installments calculated in accordance with.
paragraph E. of this. Article; foial costs of subséqiien! construction; the Non-Federal Sponsor’s
total contribution of funds required by Article ILF. of this- Agreement for all subsequent periods
of construction; and the Governmerit’s total financial obligations for additional work incurred
after the inifial period of construction and the Non-Federal Sponsor’s contribution of funds for
such costs required by Article ILN. of this Agreement:

2, By January2013 and by each quarterly anniversary thereof during each
subsequent period of construction and until resolution of all relevant claims and appeals-and
eminent.domain proceedings, the Government shall provide the Non-Federal Sponsor with a
report-setting forth all contributions provided to date and the current projections of the following:
total cosis of construction of the general navigation features, total costs of initial construction;
total costs of subsequent construciion; the Non-Federal Sponsor’s contribution of funds required
by Article ILF. of this Agreement for all subsequent periods-of construction; total costs of
.sub.sequcnt construetion incurred for that subsequent period of construciion; the Non-Federal
Sponsor’s contribution of funds required by Article ILF. of this Agreement f‘or that subsequent -
period of construction; the non-Federal proportionate share of financial obligations for
subsequent constrisction for that subsequent period of construction; the Non-Federal Sponsor” 5
total contribution of funds required by Article ILH. of this Agreement; the Government’s total
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financial obligations for additional work incurred during that subsequent period of construction
and the Non-Federal Sponsor s contribution of funds for such costs required by Article ILN. of
this Agreement; 10 percent of total costs of construction of the general navigation features as of
the date of the final accounting for that subsequent period of construction; the credit to be
afforded for the value of lands, ¢asements, rights-of-way, and-relocations 10 be provided.or
performed through the-end of thiat subsequent period of consiriiction; and the additional amount
required by Article TLG. of this. Agreement as of the end of that subsequént period of
construction.

B. The Non-Federal ‘Sponsot shall provide the contributions of funds required by
Articles ILD., ILE,, ILF., and ILH. of this Agreement in accordance with the provisions of this.
paragraph,

1. Not less than 30 calendar days prior to the scheduled date for either issuanee of

the soli¢itation for the first contract for construction of the initial general navigation features ot
commencement of construction of the initial general navigation fea turées using the- Gavernment’s
own forces, the Government shall notify the Non-Federal Sponsor in writig of such scheduled:
date and the funds the-Governmeit détermines to be required from the Non- Federal Sponsorto
‘meet: (a) the non-Federal proportionate share of financial obligations for initial construction
incurred prior to the commencement of the fititial period of construction; (b) the Government’s
financial obligations for costs allocated by the Government to. a preexisting non-Federal
navigation project incur red prior to the commencement of the initial period of construction; (<),
the projected ron-Federal proportionate share of financial obligations for initial construction
through the first fiscal year; (d) the Government’s: projected- financial obllg'itmns for costs
atlocated by the Government to a preexisting non-Federal navigation project. through the first

Jiscal year; and (¢) the Government’s projected financial obligations for costs in excess of

$4,000,000 pursuant to Article. ILH. of this Agreément thiough the first fiscal year. Not later
than such schediled date, the Non-Federal Sponsor shall provide the Government with the full
amount of the required funds by delivering a check payable t0“FAQ, USAED, Memphis (B1)”
to the District Engineer, or verifying to the satisfaction of the Government that the Non-Federal
Sponsorhas deposited the required funds in an escrow ot other account acceptable to the
Government, with interest accruing to the Non-Federal Sponsor, or by presenting the
Gavernment with an irrevocable letter of credit acceptable to the Government for the required
funds, or by providing an Electronic Funds Transfer of the required funds in-accordance with.
proc_edur._es established by the Government.

2. ‘Thereafter, until the construction of all the general navigation featires is
complete, the Government shall notify the Non-Federal Sponsor.in writing, ne later than 60
calendar days priot to the begitning of- each frscal year in which the Government projects that it
will make financial obligations for engineering and design or construction of the general
navigation features, of the funds the Government determines to be required from the Non-
Federal Sponsor to meet: {(a} the projected non-Fi edem! propartionate share-of financial
obligations for-initial construction for that fiscal year ; (b) the Government’s projected fi financial
obligations for costs allocated by the Government to a preexisting non-Federal navigation project
forthat fiscal year; (¢) the non-Federal proportionate share of financial obligations for
subsequent constriction for that fiscal year: and (d) the Government’s-projected financial
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obligations for costs in excess of $4,000,000 purssant to Article ILH. of this Agreement for that
fiscal yéar. No later-than 30 calendar days prior to the beginning of that fiscal year, the Non-
Federal Sponsor shall'maks the fll amount.ofithe required funds for that fiscal year available to
the Government through any of the payment mechanisms specified in paragraph B.1. of this
Atrticle,

3. The Government shatl draw from the funds provided by the Non-Federal
Sponsor such sunis as the Governmient deems necessary to cover: (a) the non-Federal
proportionate share of. financial obligations for initial construction incurred prior to the
‘commencement of the initial period of construction; (b the son-Federal proportionate share of
f‘nanc:af obligations for initial construction as financial obligations for initial'construction are
incurred; (¢ the full amount of the Government’s financial obligations for costs allocated by the
Government to a preexisting non-Federal navigation project as those fitianicial obligations are
incurred; (d) the non-Federal proportionate share of financial obligaiions for subsequent
construction as financial obligations for subseuent construction are incurred; and (e) the full
amount of financial obligations for costs in excess of $4,000,000 pursuant to Article {L.H. of this
Agreement as those financial obhgatlons are incurred. Ifat any time the Government detetmines
that additional funds will be needed from the Non-Federal Sponsor to cover the Non-Federal
.Sponsor’s share of such financial obligations.in the current fiscal year, the Government shall
notify the Nori-Federal Sponsor in writing of the additional fiinds required and provide an
explanation of why additional funds are required. Within 60 calendar days from receipt of such
notice, the Non-Federal Sponsor shall provide the Governnient with the full amount of the
additional requiced funds through any of the payment mechanisms specified in paragraph.B.1, of
this Article.

C. Upon conclusion of the initial period of construction and resolution of all relevant.
claims and appeals and eminent domain proceedings, the Government shall-conduct a final
accounting for the initial period of construction and. furnish the Non-Federal Sponsor with
written notice of the resulfs of such final accotnting. If outstanding relevant claims and appeals
or eminent domain ploceedmgs prevent a final accounting for the initial period of construction
from being conducted in-a timely manaer, the Government shall conduct an interim accounting
for the initial period of construction and furnish the Non-Eederal Sponsor with writtén hotice of
the résults of such interim accounting, Once all outstanding relevant.claims and appeals and
eminent domain proceedings for the initial period of construction are resolved, the Government.
shal} amend the interim accounting for the ixitial period of construction to complete the final
accounting forthe initial period of construction and furnish the Non-Federal Sponsor with
written notice of the results of such final accounting. The final or interim accounting, as
ﬂppllcable forthe initial period of construction shall determine tofal costs of initinl construction,
the cests allocated by the Government for operation and maintenance. of any preexisting non-
Federal navigation project, and the costs in excess of $4,000,000 pursuant to Article ILH. of this
Agreement as of the date of such accounting. T addition; for each set of costs, the final or’
interim accounting, as applicable, for the initial period of construction shall determine each
party’s required share thereof-and each party’s total contributions thereto as of the date of such
accounting.
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[, Should the final or intefim accounting, as applicable; for the initial period of
constiuction show that the Non-Federal Sponsor’s total required shares of tofal costs of initial
construction, the costs allocated by the Government to 4 preexisting non- -Federal navigation
project, and the costs in excess of $4,000,000 pursuant to Article ILH. of this Agreenient. exceed
the Non-Fedeéral Sponso: 's total contributions provided thereto, the Non-Federal Sponsor, no
later than 90 calendar days after receipt of written notice, shall make a payment to the
Government in-an amount equat to the difference by delivering a checlk payflble to “FAQ,
USAED, Memphis (B1)” to the District Engineer or by providing an Electr onic Funds Transfer
in accordance with procedures established by the Government,

2. Should the final.or interim accounting, as applicable, for the initial period of
construction show that the total contributions provided by the Non-Federal Sponsor for total’
costs of initial construction, fot the costs allocated by the Government to a.preexisting non-
Federal navigation project, and for the costs in excess of $4,000,000 pursuant to Article ILH. of
this Agreement exceed the Non-Federal Sponsor’s total required shares thereof, the Government,
subject to the availability of funds, shall refund the excess to the Non-Federal Sponsor no later
tharr 90 calendar days after providing written notice. In the event funds are not available to
refund the-excess to the Non-Federal Sponsor, the Governinent shall seek such appropriations as
are necessary fo make the refund. Tothe extent that such appropriations are niot received, the
Government shall apply the excess toward the ‘Non-Federal Sponsor’s. upcoming, installment
payment, if any, in accordance with paragraph E. of this Article.

D. Upon conclusion of each subsequent period of construction and resolution of all
relevant claims and appeals and eminent domain proceedings, the Government shall conduct.a
final accounting for such subsequent period of eonstruction and furnish the Non-Federal Sponsor
with written notice of the results of such final accounting. If outstanding retevant ¢laims and
appeals or eminent domain proceedings prevent a final accounting for such subisequent period of
constriction from being conducted in a timely manner, the Government shall conduct an interim
accounting for such subsequent period of consiruction and. furnish the Non-Federal Sponsor with
written notice of the results.of such interim accounting. Once all outstanding relevant claims and
appeals and eminent domain proceedings for such siubsequent period of constriction are
resolved, the Government shall amend the interim accounting for such subsequent period of
construction 10 complete the final.accounting for siich subsequent period of construction and
furnish the Non-Federal Sponsor with written niotice. of the results 0f such final acconnting. The
final or-interim accounting, as applicable, for such subsequent period of construction. shall
determine total costs of subs equent construction. for that subsequent period of coustruction, the
costs in-excess of $4,000,000 pursuant to Article ILH, of this Agreement for-that subseqient:
period of construction, each party’s required share thereof, and each party’s total confributions
thereto as of the.date of such accounting.

1. Should the final or interim accounting, as applicable, for such subsequent
period-of construction show thatthe Non-Federal Sporisor’s total required shares of total costs of
subsequent construction for that subsequent period of construction and the cests in excess of
$4,000,000 pursuant to Article 11.H. of this Agreement for that subs equent period of construction
exceed the Non-Federal Sponsor’s total contributions. provided thereto; the Non-Federal Sponsor,
no later than 90 calendar days after receipt of written notice; shall make a paythent to the
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Government in an amount equal-to the difference by delivering a check payable to “FAQ,
USAED, Memphis (B1)” to the Distiict Enigineer or by providing an Elecfronic Funds Transfer
in accordance with procedures establislied by the Government.

2. Should the final or interim accounting, as applicable, for such subsequeni
period of construction show that the total contributions provided by the Non-Federal Sponsor for
total costs of subsequent construction for that subsequent period of construction and for the costs
in excess of $4,000,000 pursuait to Article I1.H. of this Agreemient for that subsequent period of
constiuction exceed the Non-Federal Sponsor’s total required shares thereof, the Government,
subject to the availability of funds, shall refund the excess to- the Non- Federa} Sponsor o later
than 90 calenidar days. after prov:dmg writién notice. In the event fiinds are not available to
refund the excess to the Non-Federal Sponsor, the Government shall seek such appropriations as
are necessary to make the refund. To ‘the extent that such appropriations are not received, the
Government shall apply the excess toward the Non-Federal Sponsor's upcoming instaliment
payment, if any, in accordance with pardgraph E. of this Article.

E. The Non-Federal Sponsor shall pay, with interest, any additional amount required by
Article I1.G. of this Agreethent in accordance with the provisions of this. paragraph.

|. Each time the Government conduets a final or interim accounting for the initial
period of construction-and for each subsequent period of construction, the Government shall
determine: '

a. -an‘amount equal to 10 percent of fotal costs of construction of the
general navigation Jeatures as of the end of the initial period of construction or the most recent
subsequent period of construction, whichever is latest;

b. the value, inaccordance with Article IV of this Agreement, of the
lands, easements, rights-of-way, and rélocations provided or performed putsnant to Article IiLof
this Agreement as of the end of the infiial period of construction.or the most recent subsequient
period of construction, whichever is latest; and

¢. the additional amount to be paid by the Non-Federal Sponsor as of the.
end-of thie initial period of construction or the most recent subsequent per iod of construction,
whichever is latest, The additional amount is equal fo-the amount-determinied pursuant to
paragraph E.l.a. of this Article reduced by the credit afforded forthe value of the lands,
easements, rights-of-way, and relocations determined pursuant to pdragrapb E.1.b. of this
Article, In the event the result of the aforesaid calélation is a negative numiber, the: additional
amount shall be Zero.

2. At the fime of‘the first final or interim accounting in. which the Government:
deteimines that the additional amountis greater than zero, the Government shall caleulate annual
installments for payment of the additional amount, and-such annual installments shall be
substantially equal. To calculate the annual installments, the Government shall amortize the
additional amount over a period of 30 years (hereinafter the “payment permd"), beginning on the
date the Government notifies the Non-Fedefal Sponsor of the additional-amount, using an
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interest rate determined by the Secretary of the Treasury in accordance with this paragraph, The
Government shall notify the Non-Federal Sponsor in writing of the additional amount and the
annual installments.

a. If the calculation that first determined that the additional amount is
greater than zero was based upon the final or interim accounting for the inifial period. of
construction, the Secretary of the Treasury, in determining the interest rate used to calculate the
annval mstal]ments shatl talke into consideration-the average market yields on outstanding
marketable obligations of the United States with remaining penods of maturity comparable to-the
payment period during the monthi preceding the fiscal year in which the initial period of
-consiruction commences, plus a premiumi of. one-eighth of one perceéntage point for transaction
costs.

b. If'the calculation that first determined the additional amount is greater
than'zero was based upon the final or interim accounting for a subsequent period of consiriction,
‘the Secretary of the Treasury, in determining the interest rate used to calculate the annual '
installments, shall take into consideration the average market yields on outstanding y marketable
‘obligations of the United States with remaining penods of maturity comparable to the payment
period during the month preceding the fiscal year in which-such subsequent per iod of
conistruction-commences, plus a-premium of one-eighth of one percentage point for trarisaction
costs.

3. Thereafter, at the time of each subsequent final or interim accounting-until the
payment petiod has elapsed, the Government shall recalculate the annual instaliments by
amortizing the outstandmg portion-of the additional amount over the remaining portion of the
paymient period usingan interest rate determ ined by the Secr etary of the Treasury, taking intc
consideration such averags market yields on outstanding marketable obligations of the United
States with remaining periods of maturity comparable to the remaining portlon of the payment
period during the mmonth preceding the fiseal year in which the recalculation is-made, plusa
premium-of one-eighth of one percentage point for transaction costs. The Government shall
notify the Non-Federal Sponsor in writing of the. recalculated additional amount and the
recalculated annual installments and the Non- Federal Sponisor shall pay the recalculated annual
installments in lieu of the prewous anmual installments.

4. Thereafter, at the time of éach final or interim accounti ng after the payment
period has elapsed, the Government shall notify the: Non-Federal Sponsor in writing of the
recalculated additional amount. The Non-Federal Sponsor, not later than 90 days from receipt of
such notice, shall pay to the Government the outstanding portion of the additional amount by
delivering a check payable to “FAQ, USAED, Memphis (B1)” to the District Engineer or
providing-an Electronic Frinds Transfer i accordanice with procedures established by the
Government.

5. In-addition.to any recalculation of the annual installments in accordance with
paragraph E.3. of this. Article, the Governrent shall recalculate the annual installments at five
year intervals by amortizing the outstanding portion of the additional amount over the remaining’
portion of the payment period using an.interest rate determined by thé Secretary of the Treasury,
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taking into consideration such average market yields.on outstanding marketable-obligations of
the United States with rem'unmg per;ods of maturity comparable to the payment period during
the month preceding the fiscal year in which the récalculation is made, plus a premiwm of one--
eighth of one percentage point for transaction costs. The Government shall riotify the Non-
Federal Sponsor in writing of the recalculated annual installments and the Non-F ederal Sponsor
shall pay’ the recalculated annual installments in lieu of the previcus arinual installments.

6. Subject to paragraphs C.2.,D:2,, and F:3.b. of this Asticle, the Non-Federal
Sponsor shall pay the installments caleulated or recalculated pursuant to paragraphs E:2., E3., or
E.5. of this Article each year on the anniversary of the datz the Government notifies the Non-
Federal Sponsm of the additional amount, over a petiod not to exceed the payment period, by
delivering a-check payable to “FAQ, USAED, Memphis (B1)"to the District Engineer or
providing an. Electroni¢ Funds Transfer in accordance with procedures stablished by the
‘Goveérnment.

7. Notwithstanding paragraph E.6. of this Article, the Non-Federal Sponsor, in its
sole discretion, may prepay the: additional amount, in whole of in paft, at any time. ' '
Notwithistanding paragraphs E.2., E3., or E.5. of this Article, there shall be no charges for
interest on any portion of the. 'ldd1t10nal amount that is paid. within 90 days dfter the Government
notifies the Non-Federal Sponsor of the additional amount, nor shall there be interest charges on
any portion.of an increase to the additional amount that is caused by recalculation of the
additional-amount and that is.paid within 90 days after the Government notifies the Non-Federal
Sponsor of such recalculated additional amount.

8. If the Government determines that the Non-Federal Sponsor has made
payments towards the additional amount that exceed the ‘additional amount, the Government,
subject to the availability of funds, shall refund the amount of the excess, without intetest: In the
event funds are hot available to.make such refund, the Government shall seek such
appropriations as are necessary to‘make such refund.

~'F: The Non-Federal Sponsor shali provide the contribution of funds required by Article
ILN. of this Agreement in accordance with the provisions. of this paragraph.

1. Not less'than 30 calendar days prior to the scheduled date- for the first financial
obiigation for additional work, the Government shall notify the Non-Federal Sponsor in writing;
of such scheduled date and of the full amount of funds the Government determines to be required
from thie Non-Federal Sponsor to cover thecosts of the: additional work. No-laterthan 30
calendar days prior to the Government incurring any financial obligation for additional work, the
Non-Fedetal Sponsor shall provide the Govermment with the full amount of. the funds required to
cover the costs of such additional work through:any of the' payment mechanisms specified in
paragraph’ B.1. of this Article;

2. The Government shall draw from the funds provided by the Non-Federal
Sponsor such sums as the Government deemns necessary to cover the Government’s financial
obligations fot such additional work as they are incurred. If at.any time the Government
determines-that the Non»Federal Sponsor must provide-additional funds:to.pay for such
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additional work, the Government shall notify the Nen- Federal Sponsor in writing of the
additional funds required and provide an explanation of why additional funds are requiired.
Within 30 calendar days from receipt of such notice, the Non-Federal.Sponsor shall provide the
Government with the full amount of the additional required funds through any of the payment
‘mechanisms specified in paragraph B.1. of this Article.

3. At the time the Government conducts the final or interim accounting, as
applicable, for the initial period of construction or the final of interim accounting, as:applicable,
for each subsequent period of construction or atthe end of each fiscal year in which the
Government incuis costs for additional work provided or performed prier to the initial period of
construction or after-all subsequent periods of construction, the Government. shall conduct an
accounting of the Government’s financial obligations for additional work incurred during the
applicable petiod and furnish the Non- Federal Sponsor with written notice of the results of such
accounting; If outstanding relevant claims aiid appeals and eminent domain proceedings prevent
a final accounting of additional work incurred during such applicable period from being
conducted in atimely manner, the Gévernmert shall cenduct an interini accounting of additional
‘work incurred during such applicable period and furnish the Non-Federal Sponsor with written
notice of the results of such interim accounting. Once all.outstanding relevant claims and
appeals and eminent domain proceedings afe resolved, the Government shall amend the. inteérim
dccounting of additional work incurted during such applicable period to complete the final
accounting of additional work incurfed during such applicable period and furnish the Non-
Federal Sponsor with written notice of the resuits of such final accounting, Such final or intérim
accounting, as appticable, shall determine the Government’s total financial obligations for
additional work incurred during the applicable period-and the Non-Federal. Sponsor’s
contribution of funds provided thereto.as:of the date of such accounting.

a. Should the final or interimi accounting, as applicable, show that the total
obligations for additional work incurred during:the applicable period exceed the total
contribution of funds-provided by the Non-Federal Sponsor-for such additional work, the’Non-
Federal Sponsor, no later than 90 calendar days:after receipt of wtitten notice, shall make a
payment to the Goverriment in an amount equal to the difference by delivering a check payable
to “FAQ, USAED, Memphis (B1)" to the District Engineer or by providing an Electronic Funds
Transfet in accordance with procedures established by the Government.

b. Should the finai or interim accounting, as‘applicable, show that the
total contribution of funds provided by the Non-F ederal Sponsor for-additional work during the
applicable period exceeds the total obligations for such additional work, the Government, subject
to the availability of funds, shall refiuid the excess to the Non-Federal Sponsor no later-than 90
calendar days after providing written notice. In the event funds are notavailable to refund the
excess. to the Non-Federal Sponsor, the Goverriment: shall seek such appropriations as-ace
necessary to make the refund. To the extent that such appropriations-are not received, the
Government shall apply the excess toward the Non-Federal:Sponsor’s upcoming instaliment
payment, if anty, in aceordance with paragraph E. of this Article.
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ARTICLE VII - DISPUTE RESOLUTION

As a condition precedent to a party bringing any suit for breach of this- Agreement, that
party must first notify the other party in writing of the nature of the purported breach and seek-in
good faith to resolve the dispute through negotiation, If the partiés cannot resolve the dispute
through negotiation, thiey may agree to amutually acceptable method of non-binding alternative
disputé resolution with a qualified third party dcceptable to botly parties. The parties each shall
pay an equal share of any costs for the services provided by such a third partyas such costs are
ineurred. The existence of a dispute shall not excuse the parties from performance pursuant to
this Agreement. ' '

ARTICLE VIIl.- OPERATION AND MAINTENANCE

A. The Government, subject to the avalhblllty of funds and as it determines necessary,
shall operate and maintdin the genéral navigation features. The. Government shail be responsible
for all financial obligations for operation and maintenance of the general navigation features

until the Govérnnient’s total financial obligations for pIanmng, design, and construction of the:
Project (except for costs iricurred on behalf of the Norn-Federal Sponsoiin accordance with ILN.
of this Agreement) plus the Government’s total financial obligations for operation and
maintenance of the general navigation features equals $4,500,000 or 2.25 times. the
Government’s.total financial obligations for:the planning, design, and censtruction of'the
Project, whichever is greater, Once such limit-on Government financial obligations is reached,
the Government’s responsibility to operate and maintain the gerieral navigation. features shall
end and the Non-Federal Sponsor shall-operate and maintain the general navigation features as it
determines necessary. Notwithstanding such limit, the Government’s responsibility fot operation
and maintenance of the general navigation features shall not extend beyond. 50 years from the
date of the end of the period of construction.

B. The Non-Federal Sponsor hereby authorizes the Governmeit to enter, at reasonable
times and in a reasonable manner, upon-property that the Non-Federal Sponsor-now or-hereafter
owns or conirols for the purpose of operating and maintaining the general navigation features.
However nothmg contained hevein shall convey to the Government any interest in real property
owned or controlled by the Non-Federal Sponsor.

C. The Non-Federal Sponsor hereby authorizes the Government to perform all activities
on the lands, easements, and rights-of-way provided by the Non-Federal Sponsor to enable the
disposal of dredged or excavated material that, in the Government’s sole discretion, are
necessary for the aperation and maintenance of the general navigation features, Such activities
include; but are not necessarily limited to, construction or operation and maintéhance of the.
dredged or excavated -material disposal fa_cz! ities and management of disposal of dredged or
excavated material associated with construction or operation and maintenance of the. other
general navigation features. In addition, as between the Government and the Non- Federal
Sponsor, for so long as a dr edged or excavated material disposal facility is required for
construction or operation and maintenance of the other general navigation features as
determined by the Government, the Government shall have the full authority and exclusive tight.
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to operate and maintain or manage such facility including the exclusive nght to place, remove,
use, of reuse the materials therein for any purpose without charge to the Government.

D. Subject te 'tppilcable Federal laws and regulations and for so long ag the Project
remains.anthorized, and commensurate with the Government’s operation ¢ and maintenance of the
general navigation feanu es, the Non Federal Sponsor atno cost to the Governmerit, shall
operate and maintain‘the local service facilities'in a manner compatible with the authorized
purposes.of the Project including dredging, excavation, and disposal of material therefrom. The
Non-Federal Sponsor shall be lesponsﬂ)le for taking all actions to enable such operation and
maintenance,

ARTICLE IX - HOLD AND SAVE

‘The Non-Federal Sponsor shall hold and save the Government free from all damages
arising from construction or-operation and maintenance of the Project, any belterments, and the
local service facilities, and the provision of capacity pursuant to Article ILN.3. of'this
Agreemient, except for damages due to the fault or negligence of the Government or its
‘contractors.

ARTICLE X - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days after the-effective date of this Agreement, the.
Government and the Non-Federal Sponsor shall develop procedures. for kcepmg ‘books, records,
documents, or other eviderice pértaining to costs and-expenses incurred pursuant. to- this
Agreement. These procedures shall incorporate, and apply @s appropriate, the standards for-
financial management systems set forth in the Uniform Administrative. chmrements for Grants
and Cooperative Agreements to State and Local Governments at 32 C.F.R. Section 33.20. The
Governmenit and the Non-Federal Sponsor shall maintain such books, records, documents, or
other evidence in accordance with these procedures and for a- minimum of three years after
completion of the accounting for which such books, records, documents; or other evidence were

‘required. To the extent permitted under. applicable Federal laws and: regulatmns the
Government and the Non-Federal Sponsor shall each allow the:otherto-ingpect such books,
records, documeits, or other evidence.

B. In accordance with 32 C.F.R, Section 33.26, the Non-Federal Sponsor is responsible
for complying with the: Smg}e Audit Act Amendments. of 1996 (31 U.S.C. Sections 7501-7507),.
as implemented by Office of Management and Budget (OMB) Circular No. A-133 and
Department of Defense Directive 7600.10. Upon request of the Noh-Federal Sponsor and to the
extent permitted under applicable Federal laws and regulations, the Government shall provide to
the Non-Federal Sponsor and independent anditors any information necessary to enable an audit
of the Non-Federal Sponsor’s activities under this Agreement. The costs of any non-Federal
audits performed in accordance with this paragraph shail be allocated in accordance with the
provisions of OMB Circulars A-87 and A-133, and such costs asiare allocated to the general
navigation features shall be included in fotal costs of construction of the general navigation
Jeatures and shared.in accordance with the provisions of this Agreeinent.
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C. In accordance with 31 U.S.C, Section 7503, the Government may conduct audits.in
addition to any audit that the Non-Federal Sponsor is required to condugtundet the Single Audit
Act Amendments-of 1996: Any such Goverhment audits shall be conducted in accordance with
Government Auditing Standards and the cost principles in OMB Circular No, A-87 and other
applicable cost principles and regulations. The costs of Government audits perfmmed in
accordance with this paragraph shall be included in total costs of construction of the general
névigation features and shared in-accordance with the provisions of this Agreement.

ARTICLE XI - FEDERAL AND STATE LAWS

In-the exercise of their respective righits and-obligations uriderthis Agreement, the Noo-
Federal Sponsor and the Government agree to comply with all applicable Federal and State-laws
and regulations, inciuding, but not limited to: Section 601 of the Civil Rights Act of 1964, Public
Law 88-352 (42 U.S.C. 2000d) and Department of Defense Directive 5500.11 issued pursuant
thereto, Army Regulation 600-7, entitled “Nondiscrimination on the Basis of Handicap-in
Programs and Activities Assisted or Conducted by the Department of the: Army™; and all
applicable Federal labor- standards requirements including, but not limited to; 40 U.S.C. 3141~
3148 and 40 U.S.C..3701-3708 (revising, codifying and enacting without substantive change the
provisions of the Davis-Bacon Act (formerly 40 U.S.C. 276a et seq.), the Contract Work Hours.
and Safety Standards Act (formerly 40 U.8.C. 327 et seq.) and the Copeland Anti-Kickback Agt
(formerly 40 U.S.C. 276c)).

ARTICLE XII - RELATIONSHIP OF PARTIES

A. In the exercise of their respective rights and obligations under this' Agreement, the
Government and the Non-Federal Sponsor each act'in an independent capagity, and neither is to
be considered the officer, agent, or employée of the other.

B. In the exercise of it§ rights and ob!igations under this Agreement, neither party shall
-provide, without the consent of the other party, any contractor with a release that waives or
purperts:td waive any rights the other ‘party may have to seek relief or redress against that
contractor eithér pursuant to any cause of action that the ‘other patty may have.or for violation of
‘any law.

ARTICLE XIII - OFFICIALS NOT'TO BENEFIT

‘No member of ot delegate to the Congress, nor any- resident commissioner, shall be
adniitted to any share or part of this Agreement, or to any benefit that may 'mse therefrom.

ARTICLE XIV - TERMINATION OR SUSPENSION

A. Ifatany time the Non-Federal Sponsor fails to fulfill its obligations under this
Agreement, the Assistant Secretary of the Army (Civil Works) shall terminate this.Agreement or
suspend future performance under this Agreeimient unléss he. determines that ¢ontintiation of
work on the general navigation featmes is in the interest of the United States or is necessaty'in
order to satisfy agresments with any other non- -Federal interests in connection: with'the Project.
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B. If the Government determines that Federal funds for the Project arenot sufficient to
tneet the Federal share of the costs of work on the Project in the then-current ot upcoming fiscal
year, the Government shall so. notify the Non-Federal Sponsor in writing, and-within 60 calendar
daysthereafter either party may elect without penalty to terminate this Agreement or to suspend
future performance under this Agreement, In the event that: either party elects to suspend future
performance under-this Agreement pursuant to this paragraph, such suspension shall remain in
effect until such.tiine as.thé Government receives sufficient Federal funds for the Project or until
cither the Government or the Non-Federal Sponsor elects to terminate-this Agreemem
whichever is earlier.

C. Inthe event that either party elects to terminate this Agreement putsuant to this
Atticle or Article XV.D:. of this Agieement both parties shall conclude their activities relating to
the Project and conduct an accounting in accordance with Article VI.C.of this Agreement; or an
aceounting in accordance with Article VI.D. of this Agreement, as applicable.

D. Any termination of this Agreement or suspension of future performance urider thiis
Agreéeriient in accordance Wwith this Article-or Article XV. D. of this Agreement shall not relieve
the parties of habxhty for any obligation previously incurred. Any delinquent payment owed by
the Non-Federal Sponsor shall be charged interest at a rate, to be determined by the Secretary of
the Treasury, equal to 150 per centum of the‘average bond equivalent rate of the 13 week
Treasury bills auctioned immediately prIOI‘ to the-date on which such payment became
delinquent, or auctioned immediately prior to the beginning of each additional 3 morith period if
the period of delinquency exceeds 3 months.

ARTICLE XV - HAZARDOUS SUBSTANCES

A. After execution of this Agreement and upon direction by the District Engineer, the
Non-Federal Spensor shiall perform, or ensure performance of, any investigations for hazardous
subistances that the Government or the Non-Federal Sponsor determines to be necessary to
identify the existence and extent of any hazardous substances regulated under the’
Comprehensive Environmental Response, Compensation, and Liability Act (hereinafter
“CERCLA”) (42 U.8.C, Sections 9601-9675), that may exist in, on, or under lands, easerients,
and rights-of-way that the Gover nment determings, pursuant to. Article TIT of this Agreement, to
be necessary for construction oroperation and maintenarice of the general navigation fewtures.
However, for lands, easements, and rights-of-way that the Government determines to be subject
to the: nawgatlon servitude, only the Governirient shalf perform such investigations unless the
District Engineer provides the Non-Federal Sponsor with prior specific written: direction, in
which case the Non-Federal Sponsor shall.perform such investigations in accordafce with such
written direction,

1. All actual costs incurred by the Non-Federal Sponsor for such investigations
for hazardous substanees that are determined by the Government to be attributable to the general
navigation features shall be included in total costs of construction of the general navigation
features-and shared in accordance with the provisions of this Agreement, subject to-an audit in
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accordance with Article X.C. of this Agreement to. determine reasonableness, allocability, and
allowability of costs.

2. All actual costs incurred by the Government for such investigations for
hazardous substances that are determined by the Government to be attributable to the general
navigation features shall-be inclnded in total costs of construction of the gen eral navigation
features and shared in accordance with the provisions of this Agfeement. '

B, The Non-Federal Sponsor shall perform, or ensure performance of, any investigations
it deterinines to be necessary to identify the existenee and extent of any hazardous sibstances
regulated vitder CERCLA. that may exist in, on,.or under lands, easements, and rights-of:way
necessary solely for construction or operation and maintenance of the local service fatilities.
However, for any of those lands that the Governriient determines to be subject to the navigation
servitude, the Non-Federal Sponsor must obtain prior written instructions from the District.
Engineer regarding the method of testing and must perform such investigations only in
accordance with those instruetions. The costs of any investigations performed under this
paragraph: shal! be borne entirely by the Non-Federal Sponsor, The Government:shall have no
obligation under this Agreement for the costs of any investigations performed under this
paragrapl.

C. In the-event it is discovered through any investigation for hazardous substances or
other means that hazardous substances regulated unider CERCLA exist in; on, or under any lands,
easgments, or rights-of-way that the Government determines, pursuant to Article IT of this.
Agreement, to be necessary for construction or operation and maintenance of the general
navigation features, the Non-Federal Sponsor-and the Government, in addition to‘providing any
other notice required by apphcablc law, shall provide prompt written notice toeach other, and
the Non-Federal Sponsor shall not proceed with the acquisition of the real property interests intil
the parties agree that the Non- Federal Sponsor should proceed. In the event it is discovered
through any means that hazardous substances regulated under CERCLA exist in, on, or-under
any lands, easements, or rights-of-way.necessary for ¢onstruction or operation and maintenance
of the local service facilities, the Non-Federal Sponsor and the Government, in addition to
providing dny other notice required by applicable law, shall provide prompt written notice to
each other.

D. The Government and the Nori-Federal Sponsor shall detérmitie whether to initiate
co nstructlon or operation and maintenance of the general navigation  features, ot, if already in
construction or operation and maintetiance of the general navigation features, whether to
continue with construction or operation and maintenance of the general navigation features,
suspend future performance under this Agreement, or terminate-this Agreement for the
convenience of the Governiment, in any case where hazardous substances regulated under
CERCLA are found to exist in, on, or under any lands; easements, or rights-of-way that the
Government determines, pulsuant 1o Article III of this. Agleemcn‘c to be necessary for
construction or operation and maintenance of the general navigation features. Should the
Government and the Non-Federal Sponsor deteimine to initiate or continue with construction or
opexatlon arid maintenance of the general navigation features after considering any-liability that
may arise under CERCLA, the Non-Federal Sponsor shall be responsible, as between the
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Government and thé Non-Federal Sponsox, for the costs of cleanup and response, to include the:
costs of 2 any studies and investigations necessary to-determine an appropriate response tothe
contamination. Such costs shall not be considered a part of tofal costs of constructionof the
.general navigation features. In the event the Non-Federal Sponsor fails to provide-any funds
‘necessar 'y to pay for cleanup and response costs or to otherwise discharge the Non-Federal
Sponsot’s: responmbilitie's under this par agraph upon direction by the Government, the
Governiment, in its sole discretion, may either terminate this Agreement for the convenience of
thie Government, suspend future-pérformance under this:Agreement, or continue work on: the
general navigation features. The Government shall have no obligation under this-Agreement for
the costs-of any ¢léanup and response, to inchude the costs of any studies and investigations
necessary to determing an appropriate response to the contamination, on lands, easements, or

rights-of-way necessary solely for the local service jac:_hrzef

E. The Non-Federal Sponsor and the Government shall consult with each other in
accordance with Article V.of this Agreement i an effort to ensure that responsible parties bear
any necessary cleanup and response costs as defined-in CERCLA. Any decision made pursuant:
to paragraph D. of this Article shall not relieve any third party from any liability that may arise
under CERCLA,

F. To the maximum extent practicable, the Government and the. Non-Federal Sponsor
shall perform theis responsibilities under this Agreement in-a manner that will not cause liability
to arise under CERCLA.

ARTICLE XVI1-NOTICES

A. Anynotice, request, demand, or other communication required or permitted to be
given under this Agreement shall be deemed to have been duly given if in writing and delivered
personally or sent by telegram or mailed by first-class, registered, or certified mail, as follows:

If to the Non-Federal Sponsor:
Chairman, Northwest Tennessee Regional Port Authority-
211 East Court'Street
P.O. Box 664 _
Dyersburg, Tennessee 38025-0664

If to the Government;
District Engineer
U.S. Army Corps of Engmeers Menphis District
167 North Main Street, B202
Memphis, Tennessee 38103-1894

B. A party may change the address to which such communications are to be directed by
giving written notice to the other party in the manner provided in- this. Article.
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C: Any notice, request, demand, or other communication made pursuant to this Atticle
shall be deemed fo hiave been received by the addressee at the earlier of such time as it is actually
received or seven calendar days after it is mailed.

ARTICLE XVII - CONFIDENTIALITY.

To the extent permitted Iby the laws governing each party, the parties agree to maintain
the-confidentiality of exchanged information when reqtiested to'do so by the providing party.

ARTICLE XVIII - HISTORIC PRESERVATION

| A. The Government, as it determines necessary for the Project, shall perform any
identification, survey, or evaluation of historic properties.

1. Anycosts.of identification, survey, and evaluation of historic properties
determined by the Governiment'to be attributable to construction of the. general navigation.
jeatures shall be included in total costs. of construction of the general navigation features and
shared in accordarice with the provisions of this Agreement

2. Any costs of identification, survey, and evaluation of historic propexties-
determined by the Government to be attributable to operation.and maintenance of the generat‘
navigation fedtures shall be considered financial obligations-for operation and maintenance of
the general navigation features and shared in accordance with Article Il I, of this Agreement.

B. The Government, as it detesmines necessary for the Project, shall perform any
archeological data recovery activities associated with histori¢ preservation. ‘As specified in
Section 7(a) of Public Law 86-523, as: renumhered and amended by Public Law 93-291 (16
U.S.C.-Section 469¢(a)), the costs of archeological data recovery activities associated with
historic preservation shall beborne entirely by the Government and shall not be included in tota!
costs of construction of the general navigation features, up to the statutory lumit of one percent

of the total amount authorized to be appropriateéd to the Government for the genemi navigation
Jeatures,

'C. The Government shall not incur costs for archeolog1cal data recovery activities that
exceed the statutory one.percent limit specified in paragraph B. of this Article: unless-and until
the: Assistant Secretary of the Army (wal Works) has waived that limit (and the Secretary of the
Interior has concuered in the waiver) in accordance with Section 208(3) of Public Law 96-515, as
amended. (16 U.8.C. Section 469¢-2(3)).

i. Ay costs of archeological data recovery activities that exceed the one percent
limit and are determined by the Government to be atfributable to construction of the general
navigation features shall be in¢hided in'total costs of construction of the general navigation

Jeatures and shared in dccordance with the provisions of this Agreement.
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2. Any costs of archeological data recovery activiti egthat exceed the one percent
limit and are determined by the Government to be attributable to operation and maintenance of
the-geieral navigation features shall be considered financial obligations for operation and
maintenance of the generdal navigation features.and shared in accordance with Article ILJ. of this
Agreement.

ARTICLE XIX - THIRD PARTY RIGHTS, BENEFITS, OR LIABILITIES

Nothing in this Agreement is intended, nor may.be construed, to create any rights, confer.
any benefits, or relieve any liability, of any kind whatsoever in any third person not party to this
Agreement.

'ARTICLE XX - NON-LIABILITY OF OFFICERS AND EMPLOYEES

No-officer, agent,.consultant, or employee of the Non-Federal Sponsor; norany officer,
agent,.consultant, or employee-of the Government, may be charged personally, cr heid liable,
under the terms or provisions of this Agreement because of any breach, attempted breach, or
alleged breach thereof, except as provided iin Section 912(b) of the Water Resources
Development Act of 1986, Public Law 99-662, as amended (42 U.S.C. 1962d-5b note); or other
applicable law. '

IN WITNESS WHEREOF, the parties hereto have executed this Agreement, which shali
‘become effective upon the date it is-signed by the Acting District Engineer.

DEPARTMENT OF THE ARMY NORTHWEST TENNESSEE
REGIONAL PORT AUTHORITY

VINCENT D. NAVARRE ~ /VE. WILLIAMSON, JR. ™
Major, Corps of Engineers - Chairman
Acting District Engineer
. : f{ ; B
DATE: 21 S6F &85 DATE: _ 9/2¢ /2688
7 T
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CERTIFICATE OF AUTHORITY _

I, John Lannem, do hereby certify that [ am the prineipal legal officerof the Northwest
Tennessee Regional Port Authority, that the Northwest Tennessee Regional Port Authority
is a legaily constituted.public-body with full authority and legal capability to perform the terms
of the Agreement between the Department of the Army and the Northwest Tennessee Regional
Port Authority in connection with the Northywest Tennessee Regional Harbor, and to pay
damiages in aceordance. with the terms of this Agreement, if necessary, in the event of the failire:
to-performy, as required by Section 221 of Public Law 91-611, as-amended.(42 U:S.C, Section
19624-Sh), and that the persons who have executed this Agreement on behalf of the Northwest
Tennéssee Regional Port Authority have acted within their statutory authority.

IN WITNESS-WHEREQF, I liave made and executed this certification this
Zﬂ_'day of < C—i)b?’&ii é&:ﬁ_( s,

— KON LANNOM

Northwést Tennessee Regio_nal Port Authority
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CERTIFICATION REGARDING LOBBYING

The undersigned certifies, to the best of his or her knowledge and belief that:

(1) No Federal appropriated funds have been:paid.or will be paid, by or on behalfof the
undersigned, toany person for influencing or atiempting to influence an officer or employee of
‘any agency, a Member of Congress, an officer oremployee of Congress, or an employee ofa
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, arnendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.

(2) Ifany funds othier than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress; an officer o employee of Congress, or an employse-of @ Member of
Cotigress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report
Lobbying”, in accordance with its instructions, _

(3) The undetsigned shall require that the language of this certification be included in the
award documents for ail subawards at all tiers (including subcontracts, subgrants, and centracts
under grants, leans, and cooperative agreements) and that-all subrecipients-shall certify and
disclose accordingly. _

“This certification is a material representation of fact upon which teliance was placed
whien this transaction was'made or-entered into. ‘Submission of this certification is a prerequisite
for making or enfering into this transaction imposed by Section 1352, Title 31, U.S. Code. -Any
petson who fails to file the required certification shall be subject to-a civil penilty of not less
than $10,000-aiid not more than $100,000-for each such failure.

g, 7 A e
Vy isino ¥

i LE. WILLIAMSON, JR.
‘Chairman, Nb‘rthwcst_Tcnn?ssee,Re gional Port Authority
i

paTE:_F/29[2068
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AMENDMENT NO. 1
TO THE
PROJECT COOPERATION AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
NORTHWEST TENNESSEE REGIONAL PORT AUTHORITY
FOR CONSTRUCTION
OF THE
NORTHWEST TENNESSEE REGIONAL HARBOR

This amendment No. 1 is entered into this 6th date of October, 2020 by and
between the DEPARTMENT OF THE ARMY (hereinafter the “Government’),
represented by the U.S. Army Engineer, Memphis District (hereinafter the "District
Engineer”), and the Northwest Tennessee Regional Port Authority (hereinafter the “Non-
Federal Sponsor”), Represented by the Chairman of the Northwest Tennessee Regional
Port Authority.

WITNESSETH, THAT;

WHEREAS, the Government and the Non-Federal Sponsor entered into a Project
Cooperation Agreement on September 29, 2005 (hereinafter the “Agreement”) for
construction of the Northwest Tennessee Regional Harbor (hereinafter the “Project’) at
the vicinity of Tiptonville, Tennessee.

NOW, THEREFORE, the Government and the Non-Federal Sponsor agree to
amend the Agreement as follows:

1. On page 2, currently stating "WHEREAS, as a further limitation, the Government's
total financial obligations for planning, design, construction, and operation and
maintenance of the Project, are limited administratively to $4,500,000 or 2.25 times the
Government's total financial obligations. for planning, design, and construction of the
Project, which ever is greater;”

is hereby deleted.

2. On page 6, Article II, Section J, currently stating “The Government, as it
determines necessary, shall operate and maintain the general navigation features in
accordance with Article VIl of this Agreement subject to the availability of funds and
subject to the limit on the Government's total financial obligations for the Project

and subject to the 50 year limit on the Government's responsibility for operation and
maintenance of the general navigation features of the Project as specified in Article
VIILA. Once either limit is reached, on the Government's responsibility to operate and
maintain the general navigation features shall end and the Non-Federal Sponsor shall
operate and maintain the general navigation features as it determines necessary.”




is hereby amended and replaced as follows:

" The Government, as it determines necessary, shall operate and maintain the general
navigation features in accordance with Article VIl of this Agreement subject to the
availability of funds.”

3. On page 26, Article VIII, Section A currently stating "The Government, subject o the
availability of funds and as it determines necessary, shall operate and maintain the
general navigation features. The Government shall be responsible for all financial
obligations for operation and maintenance of the general navigation features until the
Government's total, financial obligation for planning, design, and construction of the
Project (except for costs incurred con behalf of the Non-Federal Sponsor in accordance
with IL.N of this Agreement) plus the Government's total financial obligations for
operation and maintenance of the general navigation features equals $4,500,000 or
2.25 times the Government's total financial obligations for the planning, design, and
construction of the Project, whichever is greater. Once such limit on Government
financial obligations is reached, the Government's responsibility to operate and maintain
the general navigation features shall end and the Non-Federal Sponsor shall operate
and maintain the general navigation features as it determines necessary.
Notwithstanding such limit, the Government's responsibility for operation and
maintenance of the general navigation features shall not extend beyond 50 years from
the date of the end of the period of construction."

is hereby amended and replaced as follows:

" The Government, subject to the availability of funds and as it determines
necessary shall operate and maintain the general navigation features. The Government
shall be responsible for all financial obligations for operation and maintenance until the
Government's total, financial obligation for planning, design, and construction of the
Project (except for costs incurred on behalf of the Non-Federal Sponsor in accordance
with |[.N of this Agreement) plus the Government's total financial obligations for
operation and maintenance equals $4,500,000 or 2.25 times the Government's total
financial obligations for the planning, design, and construction of the Project, whichever
is greater. Federal expenditures for operation and maintenance of the general
navigation features are not counted toward the Federal per project limit and annual
program limit.




4, All other terms and conditions of the Agreement remain unchanged

IN WITNESS WHEREOF, the parties hereto have executed this amendment,
which shall become effective upon the date it is signed by the District Engineer.

THE DEPARTMENT OF THE ARMY NORTHWEST TENNESSEE
REGIONAL PORT AUTHORITY

BY: Zachanl. . Wll«lhf\

ZACHARY L. MILLER .
Colonel, Corps of Engineers Chairman
District Engineer

DATE, & Oclther 242p DATE: Jofe) 2020




